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CURRENT TOPICS 


New Parliament 


Now that most people may be presumed to have got over 
their initial shock or exhilaration, as the case may be, at the 
election results, and ardours have somewhat abated, it is 
permissible to look at the new Parliament from a non-political 
angle. Our own viewpoint is frankly and purely legal, and 
it is with interest and pleasure that we draw the attention 
of readers to the fact that the father of the new Prime Minister, 
Mr. ATTLEE, was a well-known solicitor, who once occupied 
the office of President of the Incorporated Law, Society. 
The Prime Minister himself was called to the Bar in 1909 and 
practised for three years. We also heartily congratulate 
all those solicitors whose candidature has been successful, 
and “‘ condole in some measure ’’ with those who have failed. 
Special mention should be made of the following solicitors : 
Mr. F. C. R. DouGias, the new member for Battersea, who 
is Chairman of the London County Council Finance Com- 
mittee ; Mr. L. SILKIN, member for Peckham, Chairman of 
the L.C.C. Town Planning Committee; Lt.-Comdr. L. W. 
Joynson Hicks, member for Chichester; Mr. E. G. M. 
FLETCHER, the new member for Islington, and a son of a 
former Town Clerk of Islington ; Lt.-Col. D. REES-WILLIAMs, 
the new member for Croydon; Mr. R. W. G. Mackay, the 
new member for North-West Hull » Major J. MILNER, P.C., 
Deputy Speaker for the House of Commons, and member for 
South-East Leeds; Mr. B. JANNER, the new member for 
Leicester West ; Mr. S. S. SILVERMAN, who is returned again 
for Nelson and Colne ; Mr. L. HALE, new member for Oldham ; 
Major P. A. JoNEs, the new member for Hitchin; Brig. 
F. MEDLIcoTT, the member for Norfolk ; Mr. F. G. Bow.es, 
the member for Warwick; Mr. H. RoBERTs, member for 
Birmingham (Handsworth) ; Lt.-Col. D. PRIcE WuiITE, the new 
member for Caernarvon Boroughs. If, owing to inadventence 
or ignorance we have omitted any names which should have 
been included we tender our simultaneous apologies and 
congratulations. As to the Bar, the figure which we counted 
is sixty-nine barrister members, but not all of them are 
practising, and the taunt that the law is made by lawyers for 
lawyers might just as well be translated into terms of teachers 
and journalists. Sir WILLIAM JowiTT, K.C., whose brilliant 
career at the Bar and in politics is recent and well known 
will, without doubt, be a notable Lord Chancellor. Another 
great lawyer, Sir STAFFORD Cripps, K.C., is President of the 
Board of Trade. Lawyers will also have been glad to see 
that the new Parliament is not to be deprived of the services 
of Mr. H. U. Wiittnk, K.C., Minister of Health in the last 
Government, Mr. W. S. Morrison, K.C., Minister of Town 
and Country Planning in the late Government, Mr. J. S. C. 
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Reip, K.C., who has been Lord Advocate since 1941, and 
Mr. QuintIN Hocc, doughty leader of the younger 
Conservatives. 


Epigrams on Lawyers 


Lawyers suffer rather more than most professions from 
popular aspersion, and, to be colloquial, it “‘ doesn’t do”’ to 
be too sensitive. However, when an opinion derogatory of 
the profession is passed in emphatic and apparently sincere 
terms, it behoves members of the profession to stand up for 
the calling which they have chosen as that in which they can 
best serve their fellow-men. An original method of performing 
this obligation has been devised by an American lawyer, 
Mr. JosePpH T. KARCHER, and is published in an article in 
The New Jersey Law Journal dated 19th April, 1945. He has 
created a body of epigrams in counteraction of the body of 
epigrams which are derogatory of the profession. The small 
collection of epigrams of which Mr. Karc her has been 
guilty are both in the defensive and in- the aggressive vein 
and, if we may venture a mild criticism, they are open to the 
same comment as were the German “ offensive defensive ” 
tactics of the later days-of the war. Nevertheless it is as well 
that the lay public should bear in mind the following, which 
we select from Mr. Karcher’s epigrams: ‘“‘ The average 
lawyer is at least as honest, as tolerant, as chariti ible and as 
human as the average person. . . . Elimination of all lawyers 
would set back the cause of civil liberties more than a thousand 
years. .. . A lawyer’s work may take but twenty minutes to 
perform—but it is well to remember that it took him twenty 
years or more to prepare himself to perform that work.” 
Finally, to remind us of some of those great English writers 
who have successfully caricatured the English courts and 
lawyers-—we forbear to mention names—there is this : “‘ Some 
misfits attempt to practise law and when they are unsuccessful 
they become or inspire authors to condemn the profession 
instead of their own ineptness.’”’ The grammar may be 
harsh to the English ear, but the sentiment ‘‘ discourses most 
excellent music.” 


Alleged Secret Court 


THE result of the inquiry by LorpD GopDARD into the 
allegation that a secret court had been held at Longton, 
Stoke-on-Trent, came as a shock to a public which has become 
accustomed to justice being administered in public and not 
clam et precario. The court was held at 9 a.m. in the court- 
house at Longton, there being present only two magistrates, 
their clerk, the accused, his solicitor, an abbot into whose 
care the accused was subsequently committed, and a medical 
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witness. The report fixed the responsibility for ‘‘ this sorry 
business ’’ on the magistrates’ clerk, who called the court 
for this unusual hour and who approached two magistrates 
of comparatively recent appointment who were not on the 
rota. None of the magistrates on the rota, who were due to 
attend fifty minutes later, was asked to attend. The accused 
pleaded guilty, and the clerk must have known that he was 
going to do so. The report acquitted the magistrates of 
having consciously taken part in an irregular proceeding, but 
held that it was “impossible to have confidence in their 
capacity to act as justices, seeing that they did not recognise 
plain irregularities, and had not the resolution to demand 
full and proper explanation from their clerk.’’ The resolve 
of the clerk to get the case disposed of in secret, LORD GODDARD 
held, could only be attributable to the fact that the accused 
was a priest of his church. Whatever the motives, however, 
for a wrongful act, the act remains wrongful, and in this case 
the act was an offence against one of the most vital rights of 
the people. Whether in great things or in small, the adminis- 
tration of justice must be open, and beyond any suspicion 
of “‘ string-pulling ”’ behind the scenes. 


The Law’s Delays 

THERE is evidence in many ways that the cessation of 
hostilities with Germany has led to such growing activity in 
legal work that an increasing strain is being placed not only 
on practitioners but also on the Government offices with 
which they have to deal. In neither case have staff shortages 
yet been remedied to any appreciable extent by releases, 
either from the Armed Forces or from other forms of war 
work. Both the Land Registry and the Companies Registry 
are unable to keep abreast of their work and there seems little 
prospect of matters improving for several months unless some 
action is taken. The unavoidable delays now arising must 
have the effect of acting as a brake on the resumption of 
civilian activities, and in particular must slow down the 
work of rehousing—rightly recognised as having the highest 
priority. It will be interesting to know whether ‘he latter 
aspect of the present difficulties has been put to the Ministry 
of Labour and National Service by The Law Society with 
the force it demands. 


Highway Reform 

No plans for the future will be complete without taking 
into account the arteries along which vital supplies are 
transported, and for that reason the memorandum on British 
highway reform recently issued by a standing joint committee 
of the Royal Automobile Club, the Automobile Association 
and the Royal Scottish Automobile Club deserves close 
attention. They suggest that a board of highway com- 
missioners be appointed of at least five members, all of them 
whole-time salaried officials and constituting together an 
independent body analogous to the British Broadcasting 
Corporation or the Board of Electricity Commissioners. They 
should be given the means and the power to make grants to 
highway authorities. The Roads Department of the Ministry 
of War Transport is described in the memorandum as willing, 
but subservient to detailed Treasury control. It is proposed 
that there should be no taxation of transport for general 
revenue purposes. This seems to recall those frequent raids 
on the Road Fund which for years have been a matter of 
course. It is also proposed that taxation of owners of land 
for transport purposes should be imposed by Parliament, 
partly nationally and partly regionally, and not over small 
local areas as at present. The cost of major works should be 
met by the creation of road bonds repayable over a term of 
years and secured on the annual income of the suggested 
board of highway commissioners. The committee also 
recommend the appointment of a board of scientific research 
as an independent advisory body to the commissioners to 
study questions relating to the scope and efficient movement 
of all road users. A criticism of the scheme by a Times leader 
writer on 24th July was that such a surrender of power by the 
Minister of Transport would dangerously weaken his power. 
There was also a suggestion that the committee was exceeding 
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its function in laying down the terms on which the national 
revenues should be raised and disposed. The latter proposition 
was, in our view, rightly repudiated by the chairman of the 
committee in The Times of 28th July, for where free speech 
prevails, taxpayers, whether singly or collectively, have a 
right to voice their opinions on how they should be taxed, or 
“how the money which they provide shall be spent.”” On the 
point as to the powers of the Ministry of Transport, there is 
much to be said for a vital service like transport being under 
the direct control of a Minister of the Crown responsible to 
Parliament. In this respect, what was a valid argument in 
1919 when the Ministry of Transport Act was passed in order 
to bring under one co-ordinated control all forms of inland 
communication, remains valid to-day. To abolish the Roads 
Department of the Ministry and set up an independent body 
of salaried officials would thus appear to be a retrograde step. 


Prisons and Borstals 

ALL persons connected with the administration of criminal 
justice in this country, whether as magistrates, clerks, or 
advocates, should read the new forty-eight page illustrated 
booklet on Prisons and Borstals, which has just been published 
by H.M. Stationery Office, at the modest price of one shilling. 
It is an improved version of a similar book issued about 
twenty years ago for official use. Special arrangements are 
being made by the Home Office for the distribution of 
thousands of copies of the booklet among magistrates, chair- 
men of benches, clerks to justices, chairmen of quarter sessions, 
recorders and judges. Indeed, as Mr. HERBERT MorRRISON, 
who was Home Secretary from 1940 to 1945, rightly points 
out in a foreword, “It is right that every member of the 
community should have the opportunity of knowing what is 
done in his name by those responsible for carrying out the 
methods of punishment provided by the law.”” How far have 
we travelled towards the ideal of “‘ sending out our prisoners, 
if possible, better men and women than when they came in ”’ ? 
The answer may be found in the pages of this booklet. 
Beginning with a short reference to the days of solitary 
confinement and the treadmill and the Gladstone Committee 
of 1895, the author refers to the general principles of penal 
treatment and the importance of classification. Work, 
discipline, punishments, education, health and administration 
all receive attention. The book is admirably illustrated. 
If it is widely read, as it deserves to be, there will be little doubt 
that the main proposals of the Criminal Justice Administration 
Bill of 1938, suspended owing to the war, will again receive 
attention and be the subject of early legislation. 


Recent Decisions 

In Beard v. Beard, on 24th July (The Times, 25th July), 
the Court of Appeal (ScoTT and LAWRENCE, L.JJ., VAIsEy, J., 
dissenting) held that desertion for less than the three years’ 
statutory period was a matrimonial offence, reviving adultery 
which had subsequently been condoned. The court approved 
the decision of PILCHER, J., in Higgins v. Higgins and Bannister 
[1943] P. 58, and disapproved the decisions of BARNARD, J., 
in Ainley v. Ainley, 61 T.L.R. 201, and of WALLINGTON, J., 
in Harrison v. Harrison (unreported, Birmingham Assizes, 
3rd February, 1945). The court held that a “‘ matrimonial 
or marital offence within the cognisance of the Divorce Court ”’ 
simply meant conduct which in the eyes of that court was 
wrong, whether or not it reached the duration, gravity, or 
completeness which was necessary to permit of a decree, 
provided always that it was a substantial breach of duty. 

In James v. Amalgamated Anthracite Collieries, Ltd., on 
27th July (The Times, 28th July), the Court of Appeal (Scort, 
MacKINNoN and LAWRENCE, L.JJ.) held that s. 9 (4) of the 
Workmen’s Compensation Act, 1925, enabling a judge to 
treat a workman’s incapacity as total incapacity in certain 
circumstances, had no application to an injury which had 
never caused total incapacity. The words of the subsection 
seemed to the court to imply that, to claim the benefit of the 
subsection, a workman must have been unfit for any kind of 
work and have recovered so far as to be fit for some work. 
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(Concluded from p. 343) 


Accounts.—‘ Fixed assets’”’ should be defined as “ assets 
not held for sale or for conversion into cash,’’ and “ current 
assets ’’ -should be defined as cash and assets held for 
conversion into cash. The balance sheet should distinguish 
between the two and should state how the amounts of the 
fixed assets are reached. The cost of fixed assets should be 
shown separately where ascertainable, and the accumulated 
amount provided or written off for depreciation in respect 
thereof. 

The profit and loss account, besides being a true indication 
of earnings or income, should, the report states, disclose non- 
recurrent or exceptional transactions. Some eighteen matters 
on which it should give separate information are set out, with 
a view mainly to prevent the suppression of information about 
reserves. It should be subject to statutory requirements as 
to circulation, inspection and filing similar to those operating 
in the case of the balance sheet (see the recommendations of 
the Society of Incorporated Accountants and Auditors, 
88 Sor. J. 250). 

It is further recommended that an auditor shall not be 
qualified to act unless he is a member of a body designated by 
the Board of Trade, or is himself so designated. The auditors’ 
report to the shareholders should state, inter alia, whether 
proper books of account have been kept. 

After recommending a more comprehensive definition of 
“ holding company,’ the report states that a holding company 
shall annex to its annual accounts a consolidated balance 
sheet and a consolidated profit and loss or income and 
expenditure account, combining the information contained in 
the balance sheet of the holding company with that in the 
balance sheets of subsidiary companies. (New Stock Exchange 
instructions issued on 25th July offer holding companies a 
choice between combining their figures with those of sub- 
sidiaries and issuing separate statements of subsidiaries or 
groups of subsidiaries.) The Boaid of Trade, the committee 
suggest, should have power to alter these requirements in 
special cases. 


Shareholders’ control—A director of a public company 
should retire at the general meeting next after he attains the 
age of seventy, unless some other age is fixed in the articles. 
Persons with proxies should have the right to speak as well 


as vote on behalf of their principals. Forms of proxy inviting 
members to appoint named persons as. proxies, if issued at a 
company’s expense, should be issued to all the members and 
not merely a section of them. The rights of non-consenting 
shareholders of special classes to apply to the court for 
cancellation of any variation of their rights should be subject 
to twenty-one instead of seven days’ notice. 

The first or statutory meeting should be abolished and 
twenty-one days instead of seven days’ notice should be given 
of the annual general meeting. 


Arrangements, reconstructions and amalgamations.—The 
company should issue an explanatory circular with the notice 
convening a meeting under s. 153. 


Winding-up.—There should be a new section under which, 
on a shareholder’s petition, the court, if satisfied that a 
minority of the shareholders is being oppressed and that a 
winding-up order would not do justice to the minority, should 
be empowered, instead of making a winding-up order, to make 
such other order, including an order for the purchase by the 
majority of the shares of the minority at a price to be fixed 
by the court, as to the court may seem just. 

The declaration of solvency necessary to constitute a 
members’ voluntary winding-up should be accompanied by a 
statement of affairs in a prescribed form drawn up and signed 
by the directors of the company making the declaration, and 
showing its assets and liabilities, as at a date as near as 
practicable to the date of the declaration. If the declaration 
is falsified by events, directors making the direction should be 
liable to prosecution unless they can show reasonable grounds 
for making the declaration. A new provision should give the 
Board of Trade power to act on their own initiative to institute 
investigations of the affairs of a company, and applicants for 
investigations should not be burdened with the necessity of 
proving that they are not actuated by malicious motives. 

As stated at the commencement of this brief account, 
considerations of space prevent anything like a detailed 
consideration of the report in these columns. It is a solid and 
thorough piece of work and will no doubt form the basis of 
early legislation, and for that reason it is not too early to 
study its proposals in detail. 


A CONVEYANCER’S DIARY 


“ ENEMY TERRITORY” AND LIMITATION OF ACTIONS 


In the SoLiciTors’ JOURNAL of 21st April, 1945, there appeared 
an account of the Limitation (Enemies and War Prisoners) 
Act, 1945, which had then recently been passed. The effect 
of that Act is to suspend the running of periods of limitation 
in respect of all actions any necessary party to which is an 
enemy or is detained in enemy territory. Some legislation on 
this matter was plainly necessary as the European war 
approached the end of its sixth year. But, in my opinion, 
the Act goes much too far, as I shall seek to show. 

It is not clear why the legislation extends at all to the 
twelve-year period, the one which is of most interest to 
conveyancers. The war has not gone on anything like long 
enough to bring about a state of affairs in which it would be 
an injustice to allow the twelve-year period to expire in the 
ordinary way between potential litigants separated by the 
line of war. Even in the case where one party became an 
enemy in September, 1939, and where the normal period would 
only expire now, the plaintiff would necessarily have slept on 
his rights for over six years before the war. As it is, the 
period in such a case will be extended to at least eighteen 
years, and the end is not yet. I submit that it would have 
been quite good enough to have allowed the new Act to apply 
to periods of six years or less, and I note that in Scotland it 
does not apply to any period of ten years or more. If some 
extension in cases of the twelve-year period was really 





unavoidable, it would surely have been enough that it should 
be until twelve months after the party concerned ceased to 
be an enemy, but no longer. As matters stand, conveyancers 
may well be inconvenienced, years from now, by the contin- 
uance of unnecessarily long periods. Such an arrangement 
defeats the object of statutes of limitation. 

There seems also to be something wrong with the definition 
of the classes of party affected by the Act. Such persons are 
‘enemies’ and “ persons detained in enemy territory.” 
The word “ enemy ”’ is defined as a person who would be an 
enemy under the Trading with the Enemy Act, 1939, on the 
footing that the definition of ‘‘ enemy territory ” in that Act 
coincided with the one which occurs in this present Act. 
The definition of enemy territory in this Act includes every- 
thing which is ‘‘ enemy territory”’ under s. 15 (1) of the 
Trading with the Enemy Act, 1939, and also any area in 
relation to which an order has been made under s. 15 (14) of 
that Act declaring the area to be enemy territory. So far so 
good : the definitions in both these subsections move with the 
times; a place once occupied by British or Allied forces 
ceases to be an enemy territory under s. 15 (1) and places 
declared enemy territory under s. 15 (1A) cease to be so when 
the order is revoked.. But a third class of territory is included 
in the definition of enemy territory for purposes of limitation, 
viz., “‘any area which, by virtue of Regulation six or 
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Regulation seven of the Defence (Trading with the Enemy) 
Regulations, 1940, or any order made thereunder, is treated 
for any of the purposes of the said Act as enemy territory 
as so defined or such territory as is referred to in the last 
foregoing paragraph.’’ The regulations thus incorporated 
must be set out in full. Regulation 6 was added to the 
Defence (Trading with the Enemy) Regulations, 1940, by an 
Order in Council of 22nd July, 1943 (1943, S.R. & O., 1034), 
made under the Emergency Powers (Defence) Acts, 1939 and 
1940. It is as follows :— 

“(1) Where, after the coming into force of this Regulation 
any area ceases to be enemy territory as defined in the 
principal Act (whether by reason of the occupation thereof 
by His Majesty or a Power allied with His Majesty or by 
reason of its being no longer in the occupation of a Power 
with whom His Majesty is at war, or for any other reason) 
that area shall, for the purposes of sections three A, four, 
five and seven of the principal Act (which relate to the 
control and winding up of businesses, negotiable instruments 
and choses in action, the transfer and allotment of securities, 
and the collection of enemy debts and custody and release 
of enemy property) and, save as expressly provided by any 
such order, for the purposes of any order made under the 
said section seven, be treated as if, until such time as the 
Board of Trade may by order specify, there had been no 
such cessation. 

(2) The foregoing provisions of this Regulation shall, 
as respects anything done or omitted to be done after the 
coming into force of this Regulation, apply in relation to 
any area which ceased to be enemy territory as defined in 
the said Act on or after the tenth day of July nineteen 
hundred and forty-three, but before the coming into force 
of this Regulation, as it applies to any area ceasing to be 
enemy territory, as so defined, after the coming into force 
of this Regulation. 

‘‘ (3) Where under subsection 1a of section fifteen of the 
principal Act (which empowers the Board of Trade by order 
to direct that the principal Act shall apply in relation 
to any area specified in this order as it applies to enemy 
territory) an order has been made applying to any area 
and that order is, whether before or after the coming into 
force of this Regulation, revoked or varied so that it no 
longer applies to that area, the foregoing provisions of this 
Regulation shall, with the necessary adaptations, apply 
in relation to that area as if, on the revocation, or, as the 
case may be, the variation, of the order, the area had 
ceased to be enemy territory as defined in the principal 
Act.” 

It is not entirely clear from the text what this enactment 
was intended to effect, and still less what it did effect. A 
footnote (at which the court would not be entitled to look in 
construing the text) states that it is designed to maintain 
the Board of Trade’s control over the property of persons in 
territory which ceases to be enemy territory. I shall consider 
this regulation further on a future occasion, but for our 
present purpose it is enough to note that reg. 6 (if not void 
for uncertainty or for being wltra vires) seems to make places 
which would have ceased to be enemy territory under the 
Trading with the Enemy Act continue to be enemy territory 
for some purposes of that Act. 

Regulation 7 was added to the regulations of 1940 by an 
Order in Council of 28th September, 1944 (1944, S.R. & O., 
1123). It is as follows: ‘‘ As respects anything done or 
omitted to be done on or after the date of the coming into 
force of this Regulation, any area which on the said date 
is under the sovereignty of a Power with whom His Majesty 
is then at war shall be treated for all purposes of the principal 
Act (including the purposes of any order made thereunder) 


The Mayor of Chelsea (Councillor G. A. Thesiger) at a meeting 
of the borough council recently, says The Times, invited his law 
and parliamentary committee to consider by-passing the Metro- 
politan Police Courts to speed up the administration of justice. 
He said that people who wished to have their cases tried at 
Chelsea not only had them adjourned but had the expense of 


SOLICITORS’ 


JOURNAL [Vol. 89] 355 


as enemy territory: Provided that, in the case of an area, 
which, apart from this Regulation, would not be treated as 
enemy territory, the Board of Trade may by order direct that 
for all the said purposes or such of the said purposes as may 
be specified in the order the area shall, as from such day as 
may be so specified, be treated as not being enemy territory, 
and different days may be specified by such orders as aforesaid 
in relation to different purposes.” 

The joint effect of regs. 6 and 7 seems to be that any area 
which has at any stage been enemy territory continues to be 
so, either for all purposes or for some purposes, until the 
Board of Trade make an order declaring that it is to cease 
to be enemy territory. I shall not discuss further this week 
the primary effect of those regulations, but I must call 
attention to the consequences of their incorporation in 
the Limitation (Enemies and War Prisoners) Act. Since 
“enemy territory’ for purposes of that Act is defined as 
including any territory which under either regulation is 
enemy territory for ‘‘ any of the purposes’ of the Trading 
with the Enemy Act, the definition comprises every area 
which has at any time during the war been enemy territory, 
unless there is a Board of Trade order declaring that it has 
ceased to be enemy territory. When one bears in mind how 
far the German and Japanese armed forces got at their fullest 
extent, it will be obvious that everything from Stalingrad to 
Calais (except Switzerland) is ‘‘ enemy territory’ for those 
purposes and so is most of Eastern Asia and very many 
islands in the Pacific. Liberation has no effect for these 
purposes unless there is an order. Thus, it is nearly a year 
since Paris was liberated, and a resident in Paris has in theory 
been able ever since to sue and be sued in our courts. In 
practice he has been able to do so since the date last autumn 
when posts and telegraphs were resumed. But, so far as I 
can find, there is no order under reg. 6 declaring that France 
has ceased to be enemy territory, and therefore all periods 
of limitation in respect of litigation by or against persons 
in Paris are still suspended. The purpose of the Limitation 
(Enemies and War Prisoners) Act, 1945, appears to have 
been to suspend the running of time where a party is incapaci- 
tated from suing or being sued. There is now no reason at 
all for such a provision in respect of a resident in Paris ; and 
there has not been for several months. That is not the 
only example; the Lord Chancellor’s department has 
issued a pamphlet purporting to be a “list of dates 
on which territories became, and ceased to be, ‘ enemy 
territories’ as defined bys. 2 of the’’ Limitation (Enemies 
and War Prisoners) Act,,1945. The list of dates is very 
useful indeed and will provide the answer to many inquiries. 
But the alarming thing is that while the list of enemy territories 
includes everything held by either Germans or Japanese at their 
respective high tides, the only places named as having ceased 
to be ‘‘ enemy territory’ are Corsica, Syria, the Lebanon, 
French Somaliland, Algeria, French Morocco, Tunisia, the 
Italian colonies in Africa and the Channel Islands. (British 
Somaliland, which the Italians once held, seems to be omitted 
from both lists.) It looks as if the definition in the Limitation 
(Enemies and War Prisoners) Act is undesirably wide. No 
doubt its framers, in referring to regs. 6 and 7, did not foresee 
the tenacity with which the Board of Trade has maintained 
Trading with the Enemy controls against our allies after their 
liberation and our enemies after their subjection. Nor do we 
know how much longer those controls are to continue. But 
the Lord Chancellor’s list shows that the definition in the 
Limitation (Enemies and War Prisoners) Act stands in need of 
amendment to end the suspension in respect of persons who are 
in places which have public communication with this country 
by letter and telegram. Persons so placed can sue and be 
sued, so that suspension is unnecessary and undesirable. 





advocates and witnesses waiting about doing nothing and then 
being told to come back on a second or third day. The council 
ought to make strong representations for the return of the 
Lennox Gardens Police Court (abolished in 1942 owing to 
shortage of staff) or for the provision of additional accommodation 
at other courts. 
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LANDLORD AND TENANT NOTEBOOK 


SERVICE TENANCIES AND CONTROL 


The ground for possession set forth in Sched. I (g) (i) to the 1933 
Rent Act—‘“‘ the dwelling-house is reasonably required by the 
landlord for occupation asa residence for some person engaged 
in his whole-time employment or in the whole-time employment 
of some tenant from him or with whom, conditional on housing 
accommodation being provided, a contract for such employ- 
ment has been entered into, and either the tenant was in the 
employment of the landlord or a former landlord, and the 
dwelling-house was let to him in consequence of that employ- 
ment and he has ceased to be in that employment . . . ”’ has, 
perhaps, given rise to fewer problems of interpretation than 
might have been expected. There has, for instance, been no 
reported decision in which the sometimes difficult question of 
whether the relationship of employer and employee existed 
has been in issue. The words “‘ was let to him in consequence 
of that employment ” have, however, been interpreted in a 
number of cases; both the effect of ‘‘ was let’ and that of 
‘in consequence of ”’ have had to be investigated. 

A group of four decisions, culminating in Read v. Gordon 
[1941] 1 K.B. 495 (C.A.), provides authority on the scope of 
the words “‘ was let.’’ The story begins with a case of which 
only a newspaper report is available: Bond v. Pettle, The 
Times of 15th January, 1921. The defendant in that case 
was a farm worker who had occupied a cottage belonging to 
the plaintiff first as an employee, 3s. being deducted from his 
weekly wage, and then, the employment having ceased, in 
consideration of payments of that sum. A Divisional Court 
held that what mattered was whether the defendant was 
tenant in consequence of his employment when possession 
was sought ; in fact, he had become tenant in consequence of 
not being in the plaintiff's employment. 

This decision was cited by the defence in Lever Bros., Lid. 
v. Caton (1921), 37 T.L.R. 664, where the facts were that a 
house in Port Sunlight was let to an employee of the plaintiff 
company in 1908 under a scheme which provided that none 
but employees should be tenants. The rent was paid by 
deduction from wages. The employment ceased in January, 
1920, and the defendant was then given a rent book : at that 
time there was no available ground for possession on the 
statute-book. When the 1920 Act had been passed he 
was given notice to quit and notice of increase of rent. 
Later in the year, the house being required for another 
employee, another notice to quit was served and proceedings 
issued. 

Bond v. Pettle was, of course, distinguishable, and was 
distinguished, in that in the new case the original occupation 
had been occupation as a tenant ; but it was argued that the 
increase of rent brought a new tenancy into being, and that 
this took the facts outside the scope of the enactment. There 
were two possible answers to this, and, unfortunately from 
the point of view of clarity, Lush, J., and Bray, J., gave one 
each. The former held that there was no new tenancy, but 
merely the conversion of a contractual into a statutory 
tenancy. (No doubt the serving of the second notice to quit 
was satisfactorily explained.) But Bray, J., considered that 
all that was necessary was that the “ original letting ”’ to the 
defendant should have been in consequence of the employ- 
ment ; that there had, indeed, been a new tenancy, but that 
the court should look to the earlier one. 

Then in Murton v. Aldis (1929), 141 L.T. 168, another 
Divisional Court was confronted with the following problem. 
A respondent to an application under the Small Tenements 
Recovery Act, 1838, had been let into possession of a cottage 
by his employer and in consequence of the employment and 
as tenant. The employment came to an end in January, 1921, 
and he was given notice to quit and asked to pay so much rent. 
The amount was settled, on his application, by the local 
county court ; the exact nature of the proceedings is doubtful. 
The justices found that no new contract of tenancy had been 
made, and granted their warrant. The Divisional Court held 
that there was no evidence on which they could so find (one 


would have thought that the application to the county court 
at least suggested an intention to hold over under the pro- 
tection of the Acts) and, disapproving the construction placed 
upon the provision by Bray, J., in Lever Bros., Ltd. v. Caton, 
quashed the warrant. 

And this view received the approval of the Court of Appeal 
in Read v. Gordon [1941] 1 K.B. 495 (C.A.), where the facts 
were that the defendant had occupied a cottage belonging to 
successive employers for some forty years, when, the then 
employer having died and the business ceasing, he obtained 
work elsewhere and arranged with the deceased’s executors to 
pay 5s. a week for the cottage. The plaintiff, having purchased 
the business and the reversion in the cottage from the 
executors, now wanted it for occupation by a fire-watcher. 

The county court judge found (though the evidence appears 
somewhat slender) that the cottage was originally let to the 
defendant in consequence of his employment, but also spoke 
of the “‘ new letting ’’ by the executors. He then applied the 
same reasoning as that favoured by Bray, J., but not by 
Lush, J., in Lever Bros., Ltd. vy. Caton and considered that the 
plaintiff had satisfied the requirement because of the quality 
of the original letting. But the Court of Appeal preferred the 
other view. ‘‘ The defendant was not there by virtue of the 
employment which had ceased in 1934, but by virtue of a 
new agreement entered into between him and the executors ”’ 
and was thus entitled to protection. 

On the meaning of “in consequence of,’’ we have, so far, 
unanimity on one point : the provision does not apply unless 
both landlord and tenant are conscious of the causation. 
Lush, J., gave us a dictum to this effect in Queen’s Club 
Gardens Estates, Ltd. v. Bignell [1924] 1 K.B. 117, which was 
the case of an engineer employed by a company owning some 
600 flats: they let him a house in 1898, but it was not till 
some promotion in 1910 that he was told that his residing in 
the house would be a condition of his continued employment. 
The case was decided on the invalidity of a notice to quit, 
but Lush, J., expressed the view mentioned above. However, 
Frederick Braby & Co. v. Bedwell [1926] 1 K.B. 456, gave us 
direct authority; though the house claimed was one of 
several bought by a manufacturing concern because of the 
shortage of living accommodation (this was in 1921) the tenant 
was held to be entitled to protection when he gave up the job. 
‘““ The court must be satisfied not only that the landlords let 
the premises to the defendant in consequence of his being in 
their ernployment, but also that the defendant took the 
premises in consequence of his being in their employment,”’ 
from the judgment of Shearman, J., indicates the ratio 
decidendi rather, I submit, than the learned judge’s next 
sentence: ‘‘ The judge finds that the defendant did not know 
that his tenancy was conditional on his remaining in the 
employment of the plaintiffs . . . ’’ for it would seem possible 
for an employee to be aware of his tenancy being a consequence 
without being aware of the legal consequences of that 
consequence. 

One or two recent decisions on the paragraph is, essentially, 
an illustration of the importance of the time factor which was 
the subject of my last week’s article (89 Sor. J. 346). For 
the court must be satisfied that the house is reasonably 
required for some person engaged in the whole-time employ- 
ment of the landlord or of a tenant of his. In Benninga 
(Mitcham), Ltd. v. Bijstra [1945] W.N. 165 (C.A.), it was not 
disputed that the house had been let to the defendant in 
consequence of the employment or suggested that he had 
been given a new tenancy when he left the employment in 
December, 1944. But after that the sequence of events was : 
February, 1945, notice to quit and “ arrangement ”’ for a 
successor who was then employed elsewhere ; March, issue of 
plaint ; April, successor commenced working for plaintiffs ; 
May, hearing of action. It was held that by then, if not in 
March, the successor was “‘ engaged in ”’ the employment, and 
the date of the hearing was what mattered. 
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TO-DAY AND YESTERDAY 


July 30.—On the 30th July, 1857, Thomas Pooley, a 
Liskeard labourer, was tried at the Bodmin Assizes for writing 
up blasphemous expressions on public places near where he 
lived. Mr. Justice Coleridge condemned him to a year and 
nine months’ imprisonment. Though the question of insanity 
was not raised at the hearing, it was later suggested that he 
was out of his mind and he was pardoned. Subsequently, a 
writer in Fraser’s Magazine attacked the judge, suggesting 
that he had had something to do with getting up the 
prosecution, that he had unduly favoured it, that he had 
acted in concert with others, particularly his own son (after- 
wards Lord Chief Justice), who was counsel for the Crown, 
and that he acted as he did because the trial took place in an 
obscure town and the prisoner was poor and undefended. To 
all these charges the judge’s son gave an unqualified denial, 
showing that the writer had relied on a one-sided statement 
at second hand. 


July 31.—Charles de Gontaut, Duc de Biron, was Admiral 
‘of France, Marshal and Governor of Burgundy under Henry IV. 
After the Peace of Vervins he engaged in treasonable intrigues 
with Spain and Savoy and planned to organise risings in 
different parts of the country. His father had rendered great 
services to the King, who on that account was loth to move 
against him, but eventually he was arrested and convicted of 
treason, documentary evidence establishing that he had 
communicated to the Duke of Savoy full particulars of the 
French army. On the 31st July, 1602, he was beheaded in 
the Bastille at the age of forty. 


August 1.—Richard Taylor, a boy of thirteen, went every 
week from Stroud to Aylesford to collect a weekly parish 
allowance of 9s. for his father. One day early in March, 1831, 
he failed to return from his errand and it was not till May 
that his body was found in a wood two miles from Rochester. 
There was a wound in the throat inflicted by a sharp pointed 
instrument. A knife was found nearby and this clue led to 
the arrest of John Bell and James Bell, aged fourteen and 
eleven respectively. After examination before the magistrates 
the younger boy confessed that they had long contemplated 
the murder and had eventually executed it, John waylaying 
the victim in the wood while James kept watch. His evidence 
was accepted and John was tried and convicted dat the 
Maidstone Assizes, showing the utmost indifference to his fate, 
save when he was told that his body would be given to the 
surgeons for dissection. He was hanged on the 1st August, 1831. 


August 2.—When Mr. Justice Wilmot, of the Court of 
King’s Bench, was offered the Chief Justiceship of the Common 
Pleas he did his best to escape the promotion. On the 2nd 
August, 1766, his brother wrote to him: “ ’Tis a duty which 
you owe to the King, to your friends, to your family, to 
yourself ; and the duty required is neither hard nor unprofit- 
able . . . I am clearly of opinion that your remove to the 


Common Pleas will be a fortunate and happy event. You will, 
at all events, be a permanent pillar . . . Every mortal says 
how honourable it is for you to have no competitor. The 
whole town seems interested and pleased with the event, and 
the hopes of mankind would be disappointed if you rejected 
the public voice.”” Wilmot had to accept. 

August 3.—Mr. Bird, a wealthy retired tallow chandler, 
was a regular worshipper at Greenwich Church and when he 
did not attend one Sunday in February, 1818, the beadle went 
to his house. Getting no response, he forced an entry and 
found Mr. Bird and his housekeeper murdered and the place 
robbed. A few weeks later the criminal, Charles Hussey, a 
sailor, was denounced by his sister, with whom he had left 
some of the plunder in a box. He was arrested a considerable 
time after in Oxfordshire, convicted at the Maidstone Assizes 
and hanged on the 3rd August, 1818. 

August 4.—On the 4th August, 1749, there were executed 
at Tyburn a wife murderer, two smugglers, three street 
robbers and a man who had robbed a dwelling-house. One 
of the smugglers was afterwards hung in chains at Lewes. 


August 5.—On the 5th August, 1775, “ Philip Pugh was 
tried and convicted of the murder of his own child, an infant, 
the issue of an unlawful commerce with a girl, whom the 
parish officers afterwards forced him to marry—-a cruel 
custom, which is certainly productive of much misery by 
adding discontent to poverty.” 


ABSENT-MINDED. 

In a newspaper recently I saw an allusion to the magnificent 
absent-mindedness of Peter Burrowes, K.C., the Irish barrister 
and friend of Wolfe Tone. The story recalled was that he 
went into court one day with an egg in his waistcoat pocket, 
having left his watch to boil at home in a saucepan. The 
version of this piece of folk lore which I had always heard 
was that a friend calling at his lodgings while he was on 
circuit found him at breakfast time standing by the fire with 
an egg in his hand gravely boiling his watch. Another tale of 
him is of how once when he was suffering from a bad cold he 
had to prosecute in a murder case. He made his speech with 
a box of lozenges in one hand and the small pistol bullet, 
which had killed the deceased, in the other. Every now and 
then he helped himself to a lozenge. Suddenly he stopped 
with a start and exclaimed: ‘“‘ Oh! gentlemen, gentlemen ! 
I’ve swallowed the bullet !.”’ Jt was of him, too, that the story 
is told that he was accustomed to shave before a looking-glass 
placed in a particular spot in his dressing-room and that when 
it was broken and had been removed he still went to the same 
corner to shave, apparently unaware of the change. Another 
time when dressing for dinner he missed one of his black silk 
stockings and hunted till his valet discovered he had put both 
on one leg. Burrowes lived from 1753 to 1841. In 1821 he 
became judge of the insolvent debtors court. 
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REVIEWS 


Redgrave and Owner’s Factories, Truck and Shops Acts. 
Being the Sixteenth Edition of Redgrave’s Factory Acts. By 
JosEPH OWNER, of the Middle Temple, Barrister-at-Law. 
1945. London : Butterworth & Co. (Publishers), Ltd. 35s. net. 


This volume deals with branches of the law in which war-time 
conditions have led to increased activity. New regulations have 
led to new decisions in the courts and all developments will be 
found to have been adequately dealt with in the present edition 
of this standard work. The decision in Dennistoun v. Greenhill, 
Lid, [1944] 2 All E.R. 434 (viz., that a machine may in some 
circumstances require to be fenced, even if it is thereby rendered 
commercially useless), was given too late to be included in the 
text. It is therefore mentioned in the Preface. In view of the 
number of pages (1,190), it can truly be said that this book 
contains an astonishing amount of information in a form which 
will be found handy by advocates attending court. This result 
has been achieved without any sacrifice of legibility, as the text 
is printed on good quality paper in clear type. 





The Modern Law Manual for Practitioners Under the 
General Editorship of N. P. SHaNNoN, of Gray’s Inn, Barrister- 
at law. Published for The Law Society. 1945. London: 
Butterworth & Co. (Publishers), Ltd.; Sweet & Maxwell, 
Ltd. 35s. net; £1 net to students taking Refresher Courses. 


The Council of The Law Society, in arranging for the publica- 
tion of the above work, have indeed done a great service to 
solicitors returning from the war. The Manual is designed 
simply to assist the returning solicitor, and makes no preten- 
tions to be a treatise on law in the accepted sense. Firstly, it is 
designed for use as a text-book, either alone or in conjunction 
with the Refresher Courses which are being arranged by The Law 
Society. Secondly, it is designed for use as a handy and compact 
reference book which the returning solicitor can refer to in order 
to ascertain the changes there have been in the law, and where 
he will find the new law fully stated. The book is really 
indispensable and of the utmost value to a solicitor, whether he has 
been absent from practice or not. The Council of The Law Society, 
the authors, and the publishers are to be congratulated on producing 
such a useful contribution to the realm of legal text-books. 
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CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of 
THE SoLiciToRs’ JOURNAL] 
Legal Aid—Solicitors’ Salaries 

Sir,—You recently printed a letter to the Scotsman and later 
commented on another such Tetter as to salaries paid tq solicitors. 

You have now concluded your comments on the Rushcliffe 
Committee’s report. 

To a large extent the work of the legal aid will be done ,by 
qualified managing clerks. Therefore the success of the scheme 
will, to a considerable degree, depend on the salaries which such 
clerks can command. 

To a large extent the service which solicitors can give to their 
clients and the prestige of the profession depend on the same things. 

But, as Sir Arthur Croke Morgan said at The Law Society’s 
annual meeting, there must be something left for the partners to 
share out of the costs, and in the present state of affairs the 
suggestion of a minimum salary is not practical. 

Owing to the destruction of the building in which I had an 
office, after many years as a principal, 1am now a managing clerk. 
The method of remuneration which the firm with whom I work 
adopts for its qualified staff leaves me no cause for complaint. 

It is clear, therefore, that in certain circumstances solicitor: 
clerks can be adequately paid. It ison the other hand undeniable 
that such circumstances are rarely found—even in big firms. 
The problem is to produce such circumstances 

When I was in practice on my own account I could not have 
provided enough work to enable me to employ and pay a qualified 
clerk, but I had more work than I could properly handle. Con- 
sequently, I was not always able to give my clients the best service. 

Conveyancing (in the widest sense of the term) is the backbone 
of the profession’s work. But the fees which we are allowed to 
charge are quite inadequate. In many parts of the country there 
is a custom to take reduced fees. A comparison of the fees which 
we are allowed by Parliament to charge with the fees which 
surveyors and estate agents charge for dealing with the same 
property shows-that (unless the surveyors and estate agents are 
grossly overpaid) solicitors are grossly underpaid. 

I consider that it is high time that the profession was freed 
from Parliamentary control in the amount and method of its 
remuneration. Lord Rushcliffe and his committee consider that 
the profession can be trusted to control the Legal Aid Scheme for 
the poorer members of the public: Parliament considers that the 
profession can be trusted to police itself and see that the public 
is not defrauded—by our black sheep minority, why cannot 
Parliament trust the profession not to overcharge and allow it to 
work out a proper method of remuneration to replace the system 
based on ideas now over sixty-five years old ? 

It is urgent that the public should realise how much the 
profession is taxed, how badly it is paid and how much respon- 
sibility it has to take—especially in comparison with other 
professions: that the profession, of which the public expects 
most, is the worst paid and most taxed. 


22nd July. CLERICUS. 





Managing Clerks 

Sir,—The attention of my association has been called to a rather 
disturbing position that has arisen affecting a number of solicitors’ 
managing clerks who will be returning from the armed forces to 
civilian life. Cases are occurring of firms whose business in the 
past has been carried on by a sole partner and such partner has 
either died or retired from practice during the war period, with 
the result that the managing clerk returning from the war will 
find himself in the unfortunate position of being without an 
office to which to return. 

Registers which have been kept by my association for several 
years past, are now being brought up to date by the inclusion of a 
full and detailed record of solicitors requiring the services of 
managing clerks as well as of managing clerks requiring positions, 
and we will be pleased to hear from all solicitors requiring the 
services of managing clerks and also from managing clerks 
requiring positions. 

My Council feels that these registers will prove a reliable source 
of information both to solicitors and managing clerks (particularly 
those returning from the services) and thus ease the present 
problem to the advantage of the profession in general. 

The Law Society has recently taken steps of a similar nature 
by communicating with its members and requesting them to 
supply the Society with particulars regarding solicitors seeking 
appointments or partnerships. 

London, W.C.2. ; 

16th July. 


ALFRED W. Boortu, 
President, 
The Solicitors’ Managing Clerks’ Association. 
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NOTES OF CASES 


CHANCERY DIVISION 
In ve Heath; Stacey v. Bird 
Cohen, J. 11th July, 1945 
Administration—I ntestacy—Next of kin—Child born eight months 
after husband’s death—Mother subsequently marries alleged 
father of child—Whether child can claim to be legitimated child of 

second husband—‘‘ Born ’’—Meaning—Legitimacy Act, 1926 

(16 & 17 Geo. 5, c. 60), s. 1 (2). 

Adjourned summons. 

The testatrix died in 1942 intestate, by reason of the fact that 
the residuary legatee named in her will had predeceased her. 
She left no issue, parent, brother or sister her surviving. An 
inquiry was directed as to next of kin and the question arose 
whether B, the first defendant, was the daughter of A, the brother 
of the testatrix. If she were, she would be the sole next of kin. 
B’s mother had been twice married: first to R, who died on 
the 18th December, 1919. B was born on the 20th August, 1920. 
Her birth was registered on the 4th October, 1920, the particulars 
showipg her as the daughter of A and Mrs. R. Her mother 
married A on the 7th August, 1923, and on the 30th December, 
1927, B’s birth was registered. Prima facie, she then became the 
legitimate daughter of A, pursuant to s. 1 of the Legitimacy 
Act, 1926, and she claimed as a consequence to be the sole next 
of kin of the testatrix. Her claim was disputed on the ground 
that, first, there was a presumption that she was the legitimate 
child of her mother’s first marriage ; secondly, that the effect of 
s. 1 (2) of the Act of 1925 was to prevent the Act applying. Section 
1 (2) provides : ‘‘ Nothing in the Act shall operate to legitimate a 
person whose father or mother was married to a third person when 
the illegitimate person was born.” 

COHEN, J., said that he was satisfied that, if a presumption 
applied that the daughter was the child of her mother’s first 
husband, it had been rebutted. On the unchallenged evidence a 
jury would hold that she was the child of the second husband. 
The second argument was based on s. 1 (2) of the Act of 1926. 
It was contended that, although prima facie ‘‘ was born ’’ meant 
“ came into separate existence,’’ it could mean “‘ was conceived ”’ : 
Elliott v. Joicey [1933] A.C. 210. In construing a statute it was 
said you must have regard to the reason and the motive of the 
statutory provision and that the dominant motive of s. 1 (2) 
was to prevent adulterous conversation and that motive could 
only be fully satisfied if the secondary meaning was placed on the 
word “‘ born ”’ and it was treated as including a child en ventre sa 
méve. He was unable to accept that argument. The dominant 
motive of the Act, as distinct from that of the subsection, was to 
remove the slur of bastardy when the parents had subsequently 
married. He ought not to extend the operation of the limitation 
in s. 1 (2) by placing on the words “ was born ”’ a strained secondary 
meaning. He would declare that the first defendant was entitled 
to the estate of which the testatrix died intestate. 

CounsEL: C. L. Fawell ; M. O. Stranders ; Pascoe Hayward. 

Soticitors : Routh, Stacey, Hancock & Willis ; Simon, Haynes, 
Barlas & Ireland. 

{Reported by Miss B. A. Bickne.t, Barrister-at-Law.] 


KING’S BENCH DIVISION 
Adrema, Ltd. v. Jenkinson 
Humphreys, Wrottesley and Tucker, JJ. 4th May, 1945 
Emergency legislation—Essential work—Employee’s work altered 
without national service officer's permission—Not a “‘ termination’’ 

of employment—Essential Work (General Provisions) (No. 2) 

Order, 1942 (S. R. & O., 1942, No. 1594), art. 4 (1). 

Appeal by case stated from a decision of a metropolitan 
magistrate sitting at Marlborough Street. 

An information was preferred by the respondent, a national 
service officer, charging Adrema, Ltd., a scheduled undertaking 
within the Essential Work (General Provisions) (No. 2) Order, 1942, 
with having on the 30th May, 1944, terminated the employment 
in the undertaking of Mrs. Doris Haag, a specified person within 
the order, without the written permission of a national service 
officer. On the 17th April, 1944, the national service officer 
refused the company’s application for permission to terminate 
the employee’s employment. She was employed as supervisor of 
the embossing department at the company’s Adrema Works. 
On the 30th May the company appointed another female employee 
as supervisor of that department and wrote to Mrs. Haag that 
she would thenceforward carry out the work of an embossing 
operator. She refused to do that work, but consented to work 
as a checker. She did so until the 10th June, 1944, being paid 
at the same rate as before. The work of a checker, while different 
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from that of a supervisor, was done in the same department of 
the works. It was contended for the company that they had not 
terminated the employment of Mrs. Haag by their letter of the 
30th May, since they had continued to employ her in the same 
undertaking thereafter. It was contended for the national service 
officer that the company had terminated the employment by 
their letter of 30th May, and that to employ her as a checker 
was to employ her in a new employment and on different work 
of an inferior grade, though at the same wages. The magistrate, 
being of opinion that the word ‘‘ employment ”’ in art. 4 (1) (a) 
of the Order of 1942 meant not merely a contractual relationship, 
but work of a particular sort, held that the alteration of the 
employee’s work was equivalent to termination of her employ- 
ment, and accordingly convicted the company, who now appealed. 
By art. 4 (1) of the Order of 1942: ‘‘ . . . where a person carries 
on a scheduled undertaking the following provisions shall apply— 
(a) the person carrying on the undertaking shall not terminate 
(except for serious misconduct) the employment in the under- 
taking of any specified person or without terminating such 
employment cause him to give his services in some other under- 
taking . . . except with the permission in writing of a national 
service officer.”’ 

HumpnHRreys, J., said that counsel for the company had stated 
that the short point raised by the case might be of considerable 
public importance. The simple question was whether on these 
facts the company had terminated the employee’s employment 
by their letter of the 30th May. He could find nothing in the 
essential words of the Order of 1942 to justify the magistrate’s 
view that ‘‘ employment ”’ denoted work of.a particular sort. It 
was, therefore, difficult to conclude that an alteration in an 
employee’s work necessarily, at all events, amounted to a 
termination of his employment. There might be circumstances 
where so great an alteration was made in the employee’s position 
by order of the employers that it became impossible—that the 
effect was to terminate the employment altogether. Considering 
this case on its own facts, he could not agree that it was correct 
to say, as a matter of English, that the employment had been 
terminated. The employee’s work was changed, but her pay was 
not reduced. He did not stop to inquire what the position would 
have been had she refused to work except as a supervisor. The 
words ‘terminate ...the employment” did not mean 
“terminate . . . the employment or alter its nature,” and some 
such words would be necessary to justify conviction of the 
company. The appeal must be allowed. 

WROTTESLEY and TUCKER, JJ., agreed. 

CounsEL: Valentine Holmes and R. T. Paget ; Arthian Davies 
and Lane Mitchell. 

Soxicitors : Swann, Hardman & Co. ; Solicitor to the Ministry 


of Labour. 
[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


Merlihan v. A. C. Pope, Ltd., and Another, Pagnello, 
Third Party. Birkett, J. 29th June, 1945 
Procedure— Limitation— Joint tortfeasors—Third party's negligent 
act done in execution of public duty—Third-party notice— 
Whether to be served within one year—Law Reform (Married 
Women and Tortfeasors) Act, 1935 (25 & 26 Geo. 5, c. 30), 

s. 6 (1)—Limitation Act, 1939 (2 & 3 Geo. 6, c. 21), s. 21 (1). 


Action tried by Birkett, J. 


On 15th March, 1943, the plaintiff was a passenger in a lorry 
belonging to the Canadian War Department and driven by the third 
party, Private Pagnello, when a collision occurred between it and a 
motor van owned by the defendant company and driven by the 
second defendant. The plaintiff issued the writ in this action 
on the 17th May, 1944. On the 20th March, 1945, a third-party 
notice was served on Pagnello. Birkett, J., tried the action on the 
14th June, 1945, awarding the plaintiff £300 damages against the 
defendants for the second defendant’s negligence contributing to 
the accident. The defendants’ claim against the third party 
now came up for decision after an adjournment to give his 
counsel an opportunity of calling him as a witness. By s. 6 (1) 
of the Law Reform (Married Women and Tortfeasors) Act, 1935 : 
“ Where damage is suffered by any person asa result ofatort .. . 
(a) judgment recovered against any tortfeasor liable in respect of 
that damage shall not be a bar to an action against any other 
person who would, if sued, have been liable as a joint tortfeasor 
in respect of the same damage . . . (c) any tortfeasor liable in 
respect of that damage may recover contribution from any other 
tortfeasor who is, or would if sued have been, liable in respect 
of the same damage .. .”” Byss. 21 (1) of the Limitation Act, 
1939, “‘ No action shall be brought against any person for any 


THE SOLICITORS’ 


JOURNAL [Vol. 89] 359 


act done in . . . execution . . . of any public duty ” more than 
a year after ‘‘ the date on which the cause of action accrued.” 

(Cur. adv. vult.) 

BirKETT, J., said that the difficult point of procedure raised 
was not covered by authority. It was conceded that the third 
party was, at the time of his negligent act, executing a public 
duty. The cause of action, certainly so far as the plaintiff was 
concerned as against the third party, whom he did not, however, 
sue, arose on the 15th March, 1943. On the date when the 
plaintiff sued the defendants he was already debarred from suing 
the third party. The defendants now sought contribution from 
the third party because he was a tortfeasor who would, if sued, 
have been liable. The third party argued in reply that, to make 
the Act of 1935 applicable to his case, s. 6 (1) (c) would have to 
be worded “‘ who is, or if sued im time would have been, liable,”’ 
he not having in fact been sued in time. The third party’s 
liability arose because of his negligence on the 15th March, 1943, 
the date on which he became a tortfeasor, and it was argued that 
he could not be liable after one year after that date. The 
defendants argued that, so far as they were concerned as against 
the third party, the date, the 15th March, 1943, was irrelevant, 
the date on which their cause of action against him arose being 
the 14th June, 1945, when judgment was given against them ; 
and that they could not bring a claim against the third party for 
contribution until that date when judgment had been given 
against them. He (his lordship) had come to the conclusion 
that the claim against the third party failed on the express 
ground that, the cause of action having arisen at the time of the 
accident, he was protected by s. 21 (1) of the Act of 1939. There 
would be judgment in his favour against the defendants. 

CouNSEL: Armstrong-Jones ; Ryder Richardson and Travers ; 
P. M. O’Connor. 

Soticitors: L. Bingham & Co. ; Hewitt, Woollacott & Chown ; 
Barlow, Lyde & Gilbert. 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


OBITUARY 
Mr. W. FOX 
Mr. William Fox, solicitor, of Halifax, died recently. 
admitted in 1915. 


He was 


Mr. W. C. JORDAN 
Mr. William Crauford Jordan, solicitor, of Messrs. Wiltshire, 
Sons & Jordan, solicitors, of Gt. Yarmouth, died on Wednesday, 
18th July, aged sixty-one. He was admitted in 1906. 


; Mr. A. M. OPPENHEIMER 
Mr. Albert Martin Oppenheimer, C.B.E., solicitor, of Chelsea, 
S.W.3, died on Wednesday, 25th July. He was admitted in 
1894. 
Mr. B. PEARLMAN 
Mr. Benno Pearlman, solicitor, of Messrs. Pearlman & Rosen, 
solicitors, of Hull, died recently. He was admitted in 1900. 


THE LAW SOCIETY 
REFRESHER COURSES 

The first whole-time Refresher Course—Course A—will start 
on Monday, the 3rd September, and will last for four weeks. 
There will be two lectures each day from Mondays to Fridays 
inclusive—one from 10 a.m. to 11.30 a.m., and the other from 
3 p.m. to 4.30 p.m. Those taking this whole-time course— 
whether members of the Society or not—will be allowed to use 
The Law Society’s Library for reference purposes during the 
month covered by the course. 

The second part-time course began on Monday, the 23rd July, 
and ends on Tuesday, the 18th September. 

Entry forms for both courses are obtainable from the Secretary. 

Each course will include lectures in local government. The 
remaining subjects are as set out in the Law Society’s Gazette for 
April last, at p. 71. 


SOCIETY’S SCHOOL OF LAW 
WHOLE-TIME COURSE FOR THE FINAL EXAMINATION 

In view of the many articled clerks who will be returning to 
civil life after completing their national service and who will 
either have passed or have obtained exemption from the Inter- 
mediate Examination, the Council have decided to provide 
whole-time courses for the Final Examination. The first of these 
will*begin on Monday, the 27th August, and will end immediately 
before the Final Examination which begins on the 11th March, 
1946. It will be open to all articled clerks, whether or not they 
have been engaged in national service. 

Entry forms can be obtained from the Principal’s Secretary. 
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NOTES AND NEWS 


Honours and Appointments 


Major J. B. TayLor, solicitor, of Messrs. Titley, Long & Co., 
solicitors, of Bath, has been awarded the M.B.E. for gallant and 
distinguished conduct. He was admitted in 1936. 


Sir Adam Ritchie, High Sheriff of Essex, has appointed 
Mr. A. P. D. THompson as his Under-Sheriff, in succession to 
Mr. H. Hamilton Gepp, who died recently. Mr. Thompson is a 
partner in the firm of Gepp & Sons, solicitors, Chelmsford, of 
which the late Mr. Gepp was senior partner. He was admitted 
in 1927. 





Notes 


Sir William Jowitt, the new Lord Chancellor, on Monday last 
took the oaths of allegiance and office before the Master of the 
Rolls. There were also present in court the Lords Justices, the 
Judges at present in London, the Attorney-General, and a 
number of King’s Counsel and junior members of the Bar. 


Mr. Frank Powell, the Clerkenwell magistrate, said recently : 
“* Although it is easy to ask the court for legal aid, it is not so easy 
for the court to find a solicitor. This court finds great difficulty 
in securing the services of a solicitor under the Legal Aid certi- 
ficates. I would personally be very grateful if any solicitors 
willing to come under the Legal Aid certificates would let us have 
their names and addresses, so that we can put them on our list.” 


The Board of Trade have made the Trading with the Enemy 
(Custodian) (No. 2) Order, 1945 (S.R. & O., 1945, No. 887), 
under which all debts due to persons resident or carrying on 
business in areas under the sovereignty of a Power with whom 
His Majesty is at war are vested in the Custodian of Enemy 
Property. Accordingly, moneys due to such persons will continue 
to be under the control of the Custodian even if the creditors 
leave enemy territory to take up residence in neutral countries. 


The Royal Commission on Historical Manuscripts, set up in 
1869 to inspect and report on manuscripts in the possession of 
private owners and corporate bodies, is about to undertake a 
general register of such archives, and is anxious to collect 
information on the subject. ‘The Commission met recently with 
the Master of the Rolls, Lord Greene, presiding, and discussed its 
future programme. Extensive arrears of publication have 
accumulated since 1938, and as soon as conditions in the printing 
trade allow it is intended to resume this part of the Commission’s 
work, 


According to The Times, Mr. Theobald Mathew, Director of 
Public Prosecutions, and a member of the Rushcliffe Committee 
on Legal Advice and Assistance, told the Howard League for 
Penal Reform at a meeting recently that in the Joyce case the 
maximum professional costs that could be allowed were {12 3s. 
for < emenage solicitor and £27 5s. for all counsel concerned 
in the Gefence, a total of £39 8s. ‘‘ I cannot believe that that is 
either adequate or that it makes for the good administration of 
justice,” he said. ‘‘ That princely sum is being borne not, as you 
might expect having regard to the fact that it is a State trial, 
by the taxpayer, but by the ratepayers of London.’”’ Mr. Mathew 
made it clear that he was speaking personally and not as Director 
of Public Prosecutions. 





WAR DAMAGE TO LAND AND BUILDINGS 


Notifications of war damage to land and buildings continue to 
reach the offices of the War Damage Commission at the rate of 
many hundreds each week, many of them from districts which 
have not suffered from enemy activity for two or three years or 
longer. Cases are coming under notice of even complete 
destruction of houses which have never been reported by the 
owners or their representatives. 

Notification on Form C.1 to the Commission of damage to a 
property is essential if the person interested desires ever to make 
a claim for compensation. The period within which it should be 
lodged is laid down in the regulations under the War Damage Acts 
as thirty days. Considerable latitude has been allowed by the 
Commission, and up to the present no genuine notification has 
been rejected because the time limit has been exceeded, though 
repeated public warnings have been given that an explanation 
will be called for in cases of delay, or that a statutory declaration 
oa be required to verify notifications after a prolonged lapse 
of time. 

The Commission desires again to emphasise that it is not its 
intention to deprive a bona fide claimant of a payment in respect 
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of war damage to land or buildings, but it is essential, in order to 
ensure that payments are not made in respect of damage which is 
not war damage, that the Commission should be notified of war 
damage as soon as possible. As the period since the last bombing 
lengthens it is, of course, increasingly difficult to verify that 
damage which has not been brought to notice at the right time 
is attributable to enemy action. All notifications will in future 
need to be supported by a statutory declaration. It is, therefore, 
the duty of any person who is contémplating making a claim on 
the Commission, and has not already notified damage, to take 
steps at once to do so, Where there is more than one proprietary 
interest in a property, and notification has already been made by 
one of them, the requirements of the regulation will have been met. 





REBUILDING OF WAR DESTROYED HOUSES 

A substantial proportion of the houses which were destroyed 
or seriously damaged by enemy action have been classified as 
“not total loss’ and will therefore qualify for a War Damage 
Act cost of works payment. 

An effort will be made to carry out this work in the next two 
years in the cases of houses— 

(1) which are of a rateable value not exceeding £100 in 

London and {75 elsewhere, and 

(2) the rebuilding of which is not prohibited by planning 
considerations. 

Local authorities in England and Wales and in parts of the 
London Civil Defence Region have been requested by the Govern- 
ment to give priority to this work in planning for the first two 
years, and to include in their programmes a quarterly quota of 
such houses, which will ensure that the whole shall be dealt 
with. 

Conditions in bombed districts vary so greatly that the laying 
down of any general rule is unlikely, but it is probable that first 
preference will be given inmost areas to houses of the smaller 
types, and particularly if they are so grouped that a number can 
be rebuilt by one builder under the supervision of one professional 
adviser, a factor which should make for speed by eliminating 
difficulties with regard to labour and materials. The Com- 
mission suggests that owners in such groups should now consult 
together—preferably before applying for a licence—and at the 
earliest possible moment inform the Regional Office of the 
Commission of their proposals, so that agreement may be reached 
on them, including of course theimportant factors of specification 
and price. The adoption of this suggestion will enable the 
maximum amount of work to be put in hand as soon as labour 
and materials are available. 

It will be appreciated that in the more heavily damaged parts 
of the London region progress in rebuilding will necessarily be 
somewhat retarded by the amount of repair work still to be 
carried out. 


RECENT LEGISLATION 


STATUTORY RULES AND ORDERS, 1945 


No. 853. Customs. Additional Import Duties (No. 4) Order. 
July 23. 

No. 858. Trading with the Enemy (Authorisation) (Belgium 
and Luxembourg) Order. July 19. 

No. 860. Trading with the Enemy (Custodian) (Amendment) 
(Belgium and Luxembourg) Order. July 19. 

No. 850. Trading with the Enemy (Custodian) (Amendment) 
(Insurance) No. 2 Order. July 16. 

No. 830. Trading with the Enemy (Specified Persons) (Amend- 
ment) (No. 8) Order. July 7. 

No. 859. Trading with the Enemy (Transfer of Negotiable. 
Instruments, etc.) (Belgium and Luxembourg) Order. 
July 19. 

No. 855. War Damage to Goods (General) Regulations. July 14. 


HOME OFFICE 
Prisons and Borstals. Statement of policy and practice in 
the administration of prisons and Borstal institutions in England 
and Wales. June, 1945. 


STATIONERY OFFICE 
List of Statutory Rules and Orders, Jan. 1 to June 30, 1945. 


fAny of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2] 





Mr. W. J. Bradford, solicitor, of Rotherham, left £13,061, with 
net personalty £9,889. 

Mr. J. W. M. Holmes, barrister-at-law, of Lechlade, Glos., 
left £19,352, with net personalty £13,395. 
































